United States Courts collects data on all cases filed in federal courts. If a case settles before trial, there is no information on whether the case would have had a jury trial if trial had occurred. Lacking such information, it is not possible to estimate the choice of trial forum or to investigate whether the prospect of a jury trial influences settlement probability differently than the prospect of a bench trial. Fortunately, there is a unique data set that includes information on whether a litigant had demanded a jury trial for about 4,000 jury-eligible cases filed in federal courts. I match data in this sample to case information on terminated federal civil court cases available in the Administrative Office of the United States Courts data set.
Underlying my empirical analysis is an economic model of litigation behavior in which parties make a sequence of decisions to maximize their net expected payoffs.
Litigants choose trial forum by comparing expected outcomes and costs for a jury trial to expected outcomes and costs for a bench trial. Given the choice of trial forum, I examine the influence of trial forum on the difference in the probability that a case will continue to trial. 4 Whether trials are more or less likely to occur when a jury trial is demanded rather than waived depends on a comparison of the variability and costs of jury decisions to bench decisions.
The empirical results show that the decision to demand jury trial is influenced by a comparison of jury to bench characteristics for cases of the same type. Jury trials are more likely to be demanded by plaintiffs when, relative to bench trials of the same case type, juries are more favorable to plaintiffs and awards are more variable. Plaintiffs are more likely to demand jury trials when individual case stakes, measured by damages demanded, are larger. Both plaintiffs and defendants are more likely to demand jury trial when the disparity in costs by trial forum is smaller.
Furthermore, demanding a jury trial influences the probability of trial. Single equation estimates indicate that cases in which a jury demand is made are 5.5 percentage points less likely to go to trial than among cases in which jury demand is waived.
Bivariate probit estimates that take into account possible endogeneity of jury demand indicate that the single equation results are not subject to selection bias. Because the trial rate in this sample is 26.6 percent, demanding a jury trial has a considerable effect on the probability of trial. This finding has implications for the widely held concern that tried cases are not representative of the underlying population of filed cases. Because cases demanding jury trial are more likely to settle, any selection effects are exacerbated by jury trial demands. I discuss the policy implications of such selection effects in the conclusion.
I. Empirical Specification
To structure the empirical analysis, this section provides a simple model of choice of trial forum and probability of trial given that choice. Although there is no earlier literature examining the choice of trial forum in civil litigation and the influence of this choice on the probability of trial, there is a substantial empirical literature examining the probability of trial versus settlement and plaintiff win rates. The two primary theoretical frameworks for examining the probability of trial and plaintiff win rates are referred to as 'divergent expectations' models and 'asymmetric information' models. 5 Under both frameworks, trials occur because parties differ in factors such as expectations of which party would prevail at trial, expected value of any trial award, variance of the trial award, risk preferences, costs of litigating, and who bears the litigation costs. Within both frameworks, it is generally assumed that any differential standards between juries and judges will be taken into account in the decision to settle.
The following structure that is used to motivate the empirical specification is in the spirit of divergent expectations models and abstracts from strategic bargaining behavior.
Bargaining behavior doubtlessly plays a role in parties' choice of trial forum and settlement strategy, but available data do not include information that would allow estimation of the settlement bargaining process. 6 However, the structure described here does allow for strategic behavior, in that parties can exploit differences in relative trial costs by trial forum to improve their settlement position. Furthermore, the empirical results that follow are consistent with this simple framework.
Denote the plaintiff byπ and defendant by δ , and jury trials by j and bench trials by and . The expected award R is equal to the probability that b j, k = literature in the divergent expectations framework tests the primary empirical prediction of a 50 percent win rate for both parties as a limiting case among cases that go to trial. See for example Kessler, Meites, and Miller (1996) , Siegelman and Donohue (1995), and Waldfogel (1995) . In asymmetric information models, one party has better information about the probability of prevailing at trial, leading to plaintiff win rates at trial that diverge from 50 percent. Asymmetric information models are largely theoretical and emphasize strategic bargaining behavior. See for example, Bebchuk (1984) and Spier (1992) . See Waldfogel (1998) for a description of these two frameworks and an empirical test that distinguishes between these two dominant models. There is also a substantial empirical literature directly estimating the probability of settlement. See for example Farber and White (1991) , Fournier and Zuehlke (1989) , Perloff, Rubinfeld and Ruud (1996) , and Viscusi (1988) . 6 Empirical research on the settlement outcome acknowledges an underlying bargaining process but studies usually lack data to explicitly estimate the influence of bargaining behavior on outcomes. Sieg (2000) uses a unique data set on medical malpractice disputes, which includes information on defendant costs of settlement and of trial, and settlement and trial awards, to estimate the structural parameters of a bargaining model with asymmetric information. In his analysis, if a trial occurs it will be a jury trial, so the choice of trial forum is not addressed in his bargaining model. the plaintiff wins times the amount awarded given a plaintiff verdict. Both parties estimate the expected award with error. The sources of error may arise in estimating the probability that the plaintiff will win as well as in estimating the amount of any award. Assume the error terms in estimating bench and jury awards for each party i are distributed bivariate normal, with expected values
and , 
. On average parties' estimates of expected awards are not biased.
The variances of expected awards are the same for both parties within the same trial forum, although they differ by trial forum. Parties' own errors in estimating expected awards by forum type may be correlated, but defendant's error in estimating the expected award is assumed to be uncorrelated with plaintiff's error estimate.
The first decision is the choice of trial forum. 8 For cases eligible for trial by jury, any party to the action may demand jury trial, and if no demands are made, the right of 7 In models within the divergent expectations framework of Priest-Klein (1984) , parties estimate case quality with error, but estimate the decision standard and expected award without error. Wittman (1985 Wittman ( , 1988 develops a model in which expected awards are estimated with error. 8 Not all civil cases are eligible for a jury trial. The Seventh Amendment provides the right to jury trial for all cases "at common law" at the time the U.S. Constitution was ratified. where Z a standard normal variable. The probability of demanding a jury trial is positively related to the value of m, which indexes the relative scale of the variances. This means that greater variability in estimating jury expected awards relative to bench expected awards increases the probability that the plaintiff will demand a jury trial for any given disparity in jury-bench trial costs. Plaintiffs are also more likely to demand jury trial when the disparity between costs of jury and bench trials are smaller, as smaller gaps between errors in estimating expected awards in bench and jury trials make jury trials optimal. Jury trials are less likely to be demanded when errors in estimating awards in jury and bench trials are more highly correlated, because there is a smaller additional expected benefit from relatively more variable jury awards.
the specific legal status of demands for jury trials, see Federal Rules of Civil Procedure, Rule 38 and Rule 39. 9 That is, max [
The second issue is the effect of choice of trial forum on the probability of trial.
Because trials are costly, both parties have an incentive to settle without trial. The range of potential settlement values is bounded by the plaintiff's expected net gain from trial and the defendant's expected net loss from trial. If this settlement range is positive, then litigation models assume that parties will find some way of settling, with settlement more likely the larger the settlement range.
Whether trial is more or less likely to occur when a jury trial has been demanded is theoretically indeterminate. To see the source of indeterminacy, consider the condition for trial to occur in each trial forum. Given plaintiff's choice of trial forum k, trial occurs when plaintiff's minimum demand
The condition for a case to go to trial is
The effect of choice of trial forum on the difference in the probability of trial is derived by comparing the probability of trial in each forum. For notational convenience, denote total trial costs and total settlement costs for forum k by c and . If the plaintiff demands jury trial, trial occurs if . The larger is m, indicating greater variability of jury decisions relative to bench decisions, the more likely it is that trial will occur if jury trial was demanded. The larger the cost increment between trial and settlement costs in jury trials relative to bench trials, the less likely it is that a case will go to trial if jury trial has been chosen.
These equations indicate that if there is greater uncertainty in estimating jury expected awards relative to bench awards, the probability of trial increases if jury trial had been demanded rather than waived. But if total trial costs increase more relative to total settlement costs for jury trials than for bench trials, the gap between trial and settlement costs will be greater if jury trial had been demanded, making settlement more likely. If expected jury awards are more variable than expected bench awards, so that , then if the gap between total trial and total settlement costs is the same for both trial forums, or if the gap between trial and settlement costs is less for jury trials, all cases that do not settle result in a jury trial. Empirically this is not true, suggesting that if expected jury awards are relatively more variable, the gap between trial and settlement costs is greater for jury trials than for bench trials.
Note that if the plaintiff's trial costs increase less than do the defendant's trial costs if a jury trial is demanded, plaintiffs can raise the probability of settlement, and the settlement amount, by demanding jury trial. The key point is that by demanding jury trial and raising trial costs, the plaintiff alters the structure of payoffs for both parties so that it is more likely that defendant's maximum offer exceeds plaintiff's minimum demand.
But as trial costs for jury trials are also higher for plaintiffs, jury trials will be demanded only when expected payoffs for plaintiffs are greater than in bench trials.
The empirical analysis of trial probability also controls for damages demanded as a case-specific indicator of the stakes involved. Increased stakes has opposing effects on the probability of settling. Increased stakes increase optimism and thereby increases the frequency of trials. But it also increases litigation effort, which increases costs, thereby encouraging settlement. In addition, increased stakes increases risk, making trials less attractive to risk averse disputants.
The empirical specification implied by the model is a recursive bivariate probit model of the form
where J = 1 if jury trial is demanded, J = 0 if jury trial is waived, and T = 1 if trial occurs, T = 0 if the case does not reach trial. X is a vector of characteristics that measure the difference between expected jury and bench trial outcomes and costs, such as the difference in probability that the plaintiff prevails and the difference in variability of awards, as well as any individual case characteristics common to both trial forums. The vector Z denotes characteristics that influence the probability of trial, such as parties' relative costs of trial to settlement and variability of expected trial awards. β and γ are vectors of coefficients, α is the coefficient for the difference in probability of trial given choice of trial forum, and µ and η are bivariate normal error terms with zero means, unit variances, and covariance ρ .
Both equations (1) and (2) are of interest, and will be estimated separately. Because the system is recursive, any correlation between µ and η can be ignored in estimating equation (1). If µ and η are correlated, then the estimate of α in equation (2) is biased in single equation estimates. If the correlation is positive, so that unobservable characteristics that lead parties to demand jury trial are also more likely to lead parties to persist to trial, then the estimate of α in single equation estimates will be biased toward zero. If the correlation is negative, the estimated value of α will be larger in absolute value. Bivariate probit estimates allowing for possible correlation between µ and η are discussed following the single equation estimates.
II. Data description
To estimate the choice of trial forum and the effect of trial forum on the probability of trial, I use data on civil court cases terminated in federal courts from two sources. The
Administrative Office of the United States Courts collects data on all cases filed in U.S.
federal courts. These data are compiled in a standardized form and made available in the data set entitled Federal Court Cases: Integrated Data Base (hereafter, AO data set).
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This data set includes information on nature of suit (3-digit code), amount of monetary damages demanded and awarded, procedural progress at termination, disposition of the case (e.g., remanded, dismissed, judgment), prevailing party if judgment is entered, and filing and termination dates.
The AO data set reports whether a filed case results in verdict by jury or by the court, and also reports whether the case was terminated during or after trial by jury or by the The empirical specification of Section I identifies factors that influence the probability of demanding jury trial and of trial occurring. These factors include the probability of plaintiff prevailing, expected awards, variation in expected awards, trial costs, and case specific characteristics. The model predicts a positive relation between jury trial demand and variability of jury awards relative to bench awards, and a negative relation between jury demand and cost of jury trials relative to bench trials. The information on individual case characteristics is derived by matching each observation in the DHK to its individual counterpart in the AO data set, using information on court, docket number, and 3-digit nature of suit. I merge the individual the sample of trial outcomes within only the relevant office or district court results in few trial verdicts. It is not possible to use data from earlier years because the data set does not record whether a verdict had been made by a jury or judge. 15 Fewer than 0.3 percent of the cases are disposed of by directed verdict; directed verdicts are excluded from calculations of average values by trial forum. 16 For those that were disposed of by judgment, the outcome was missing for 4 percent, and an additional 3 percent reported judgment for both parties. The denominator for plaintiff win rate excludes those with missing outcomes as well as judgment for both parties. 17 All monetary values used in the analysis are in 1982 -84 dollars, standardized using the CPI -all urban consumers index. The AO data set topcodes amount received at $9,999,000. Amounts received less than $1000 are coded as zero and cannot be included in the averages, as they cannot be distinguished from true zeros. Overall, 2.5 percent of positive awards are at the topcode. Among those receiving trial verdict, 1.4 percent of jury awards and 0.7 percent of bench awards are at the topcode. A common adjustment used in the labor literature for topcoded earnings is multiplying topcoded values by 1.5. Making this adjustment for topcoded awards did not affect the results.
observations with the average values for completed jury and bench trials by 3-digit nature of suit code and circuit. I eliminate cases that were transferred, remanded, reinstated, or reopened. The individual case-specific information used in the analyses is jury trial demand information, case disposition, and monetary damages demanded by plaintiff.
Information on whether jury trial was demanded, and which party made the demand, is provided in the DHK data set. The remaining information is derived from the AO data set.
Although Fournier and Zuehlke (1989) and Waldfogel (1995 Waldfogel ( , 1998 . Cases that do not receive judgment are generally assumed to be settled (e.g., see Waldfogel (1998, p. 457.) rights, 21 labor, contracts, property rights, personal injury, product liability, and miscellaneous cases in which jury trial is permitted. The resulting sample size is 3,797, although missing data on standard deviations of awards for some case types further reduces the number of observations used in the regressions.
22 Table 1 percentage points less likely to go to trial than cases in which jury trial was waived.
Among cases with positive values, average monetary damages demanded are 50 percent 21 Not all civil rights cases allow jury trials. However, the nature of suit code is too broad to identify whether a specific case is eligible for jury trial. The results excluding civil rights cases are extremely similar to results including these cases, and therefore civil rights cases are included in the reported results. 22 Removing transferred, remanded, reinstated or reopened cases reduce the sample to 7,257 observations. The DHK used 6 case type codes for employment discrimination cases filed in Kansas City that are not used in the AO data. I consider these cases matched if the AO data also recorded an employment discrimination or civil rights code. The sample with matching case type, amended this way, was 6,949. Case types generally not eligible for jury trial include prisoner petitions, forfeiture of property, social security, and federal government recovering money from individuals (student loans, overpayment of veterans' benefits), ERISA suits, other unspecified statutory actions, and those with U.S. government as defendant. Excluding these case types as well case types with no jury verdicts or bench verdicts results in a sample size of 3,824; eliminating 27 observations with missing data on jury demand or on which litigant made the jury demand yields the sample of 3,797 observations. 23 Damages demanded are topcoded at $9,999,000, and demands under $1000 are coded as $1000. There are 14 topcoded observations and 43 observations coded at $1000.
higher in cases demanding jury trial, with average damages demands of $534,000 in cases demanding jury trial, and $366,000 in cases waiving jury trial.
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Panel B of Table 1 reports average values calculated from the AO data set. Since all cases within the same circuit and 3-digit nature of suit are assigned the same average values, these averages are implicitly weighted by the frequency of that case type and circuit within the DHK-AO sample. The average plaintiff win rate in jury verdicts is 51.6 percent, two percentage points higher than the average plaintiff win rate in bench verdicts of 49.5 percent. On average, jury awards are both larger and more variable than bench awards. Expected awards average $283,000 in jury verdicts resulting in a monetary award, and $233,000 in bench verdicts. The average standard deviation of jury awards is $1,517,000 and $1,410,900 for bench awards. However, the coefficient of variation is smaller on average in jury awards than in bench awards, demonstrating that the jury awards are less variable than bench awards relative to their means. The elapsed time from filing to disposition by trial verdict is about 2 years for both types of trials, and is longer for bench trials than for jury trials, suggesting that elapsed time from filing to disposition within this data set may be a weak proxy for trial costs.
25 24 These differences are statistically significant, with t-values of 6.13 for the difference in trial rates, and 2.37 for the difference in damages demanded. 25 There seems to be no data on relative costs of jury trials to bench trials, although it is often assumed that jury trials are more costly. See for example Perloff, Rubinfeld and Ruud (1996, p. 408) who note that jury trials tend to be more costly than bench trials. As for using trial time as a proxy for trial costs, there is limited information on trial duration by forum. The time from filing to disposition by forum can be calculated from two sources, the AO data used here, and the Civil Justice Survey of State Courts, 1996, which provides information on tort, contract, and real property cases tried to verdict in 45 state courts in 1996. The perception that jury trials generally take longer is supported by the state court data, with time from filing to disposition of 2.40 years for jury verdicts, and 27 Excluding dismissed cases, the t-value for the test of differences in trial rates is 5.5. 28 Monetary damages demanded may be missing either because it simply wasn't reported or because monetary damages were not requested for the case. Plaintiffs also file suits for non-monetary reasons such as for injunction, foreclosure, and so forth, and cases not requesting monetary damages may be less likely to demand jury trial. The greater missing damages rate for cases in which jury trial is waived suggests some such behavior. Estimates of the jury demand and trial equations restricted to cases reporting monetary damages demanded are consistent with those reported in Tables 2 -4.
As the results reported in Table 2 indicate, jury trials are demanded by litigants based on a comparison of average jury to bench outcomes in a manner consistent with the implications of the structure in Section I. Plaintiffs are more likely to demand jury trial when the plaintiff win rate is greater in jury trials relative to bench trials. The positive effect of coefficient of variation on jury demand indicates that both parties are more likely to demand jury trial when jury awards are more variable relative to bench awards, although this effect is significant at conventional levels only for plaintiffs. The relative time from filing to disposition matters to both parties, who are less likely to demand jury trial when jury verdicts are slower relative to bench verdicts. As for case-specific characteristics, plaintiffs claiming larger monetary damages are more likely to demand jury trial. Location matters, with plaintiffs in Detroit and in Houston less likely to demand jury trial relative to plaintiffs in Kansas City, while defendants in Detroit are more likely to demand a jury trial. The findings with respect to Detroit suggest that location-specific factors that make jury trials less attractive to plaintiffs make jury trials more attractive to defendants.
The marginal effects of changes in the explanatory variables are reported in parentheses. As an example of interpreting magnitudes, the results in column 1 indicate that a 1 percent in the difference between plaintiff win rate in jury and bench verdicts on average increases the probability that plaintiffs demand jury trial by 38 percent. An increase of 1 percent in monetary damages demanded increases the probability the plaintiff demands a jury trial by 3.4 percent. Relative to Kansas City, plaintiffs in Detroit are 18 percentage points less likely to demand a jury trial and plaintiffs in Houston are 9
percentage points less likely.
IV. Trials
The results in Table 2 confirm that litigants demand jury trial in a manner consistent with economic principles. Litigants compare expected outcomes in jury and bench trials, and demand jury trials when such trials are expected to be relatively more favorable.
Turning now to the question of the effect of jury demands on the probability of trial, it is indeterminate a priori whether cases that would have been tried by jury if trial occurred are more or less likely to settle, as relative variability of awards and relative costs of trial forum likely have opposing effects on the probability of trial.
As reported in Table 1 , on average, cases in which jury trial was demanded are less likely than cases without a jury demand to receive trial judgment, suggesting that greater costs of jury trials dominates the effect of uncertainty on the probability of trial. To examine whether this effect persists when controlling for other factors that influence trial probability, I estimate probit equations of probability of trial, controlling for whether jury trial was demanded by one of the parties. 29 Ideally this equation would also control for variables that individually affect each party's costs of trial relative to settlement, but no such measures are available. I present estimates of three equations in Table 3 to examine sensitivity of the results to controlling for available characteristics. In column 1, I control only for jury demand. Log of damages demanded and district court indicators are added to the equation reported in column 2. Column 3 adds average values of plaintiff win rate, expected awards, coefficient of variation, and time to disposition, where the average values are calculated based on all judgments for each nature of suit and circuit, and not simply verdicts from completed trials as in the jury demand equations.
The estimates in Table 3 demonstrate that, consistent with the simple averages reported in Table 1 , cases in which jury trial was demanded are less likely to go to trial.
In the context of the model, this inverse relation indicates that the negative effect on trial probability of relatively more costly jury trial outweighs the positive effect of greater uncertainty associated with party's expectations of their probability of success. The marginal effect of jury demand reported in column 1 reproduces the 10-percentage point gap in trial rates observed in the simple means. Inclusion of additional case-specific control variables in column 2 slightly reduces the marginal impact of jury demand to 9.2 percent. These equations also indicate that trials are less likely in cases with larger monetary damages demanded. This inverse relation between damages demanded and trial may reflect risk aversion, which leads to settlement rather than trial for cases with higher stakes. 30 Controlling for additional factors in column 3 reduces the trial disparity by jury demand to 5.5 percentage points, still statistically significant at the 99 percent level. Damages demanded retains its negative effect on trial but is no longer significant at conventional levels. Trials are more likely for case types in which plaintiffs have a higher success rate and in which time from filing to disposition is shorter.
The estimates in Table 3 strongly indicate that demanding a jury trial reduces the probability of trial. But because these data do not distinguish between dismissals and settlements, we cannot conclude that demanding a jury trial increases the probability of settlement. If cases demanding jury trial are weaker to the point of being dismissed without trial, as some critics have suggested, then the lower trial rate follows directly.
The identical dismissal rate between cases in which jury trial was demanded and cases in which jury trial demand was waived suggests that cases demanding jury trial are not systematically weaker. To examine directly the effect of jury demand on the probability of trial relative to settlement, Table 4 estimates the specifications of Table 3 , eliminating dismissed cases using the later years of data. Not surprisingly, given the identical dismissal rate, the results in Table 4 indicate that cases in which jury trial was demanded are more likely to settle, with the effect of jury demand ranging from 22 percent with no controls, to 10 percent controlling for all variables.
V. Bivariate Probit Estimates of Jury Demand and Trials
To test for the possibility that single-equation probit estimates of probability of trial are biased due to correlation between error terms in the jury demand and trial equations, I
estimate bivariate probit equations. For this analysis, I concentrate on the trial equation reported in column 3 of Table 3 , which controls for the fullest set of variables. Instead of separate equations for plaintiff and defendant demands for jury trial as in Table 2 , I use a single equation for the probability of jury demand regardless of which party demanded jury trial.
Identification in the bivariate probit equations requires at least one variable that is correlated with the probability that a jury trial is demanded, but not correlated with the parties' unobserved propensity to continue to trial rather than settle out of court. As the jury demand equation is based on a comparison of jury to bench outcomes, while the probability of trial equation is based on averages across all trials rather than differences between jury and bench trials, four possible instruments are provided by the variables measuring the differences between average jury values and average bench values of plaintiff win, expected awards, coefficient of variation, and years to disposition that are excluded from the trial equation. I consider an additional possible instrument that indicates whether there are multiple plaintiffs and/or defendants which I assigned to each case based on parties' names recorded in the AO data set. As any party to litigation can demand jury trial, more litigants should increase the probability that at least one party demands a jury trial. Sixteen percent of the cases in the sample had multiple plaintiffs and/or defendants.
The initial test for the validity of these instruments is that they must be (jointly) significant determinants of jury demand, but not significant determinants of the probability of trial after controlling for other observed factors in single equation
estimates. Not surprisingly given the results of Table 2 Although this is not a formal test of the validity of these variables as instruments, this provides a starting point. I began by estimating a bivariate probit system using all 5 of these variables as instruments. Then, because I have five possible instruments but only need one, I perform a series of sensitivity tests by considering subsets of these variables.
The consistent finding throughout this analysis is that, as the estimated correlation between the error terms (rho) is not significantly different from zero in these bivariate probit estimates, we cannot reject the hypothesis that single equation estimates are not biased. Specifically, the estimate of rho using all 5 instruments is -0.12, p-value = 0.53.
Similar analyses using subsets from this set of potential instruments likewise failed to reject the hypothesis of no correlation between the error terms. This analysis lends support to the validity of the single equation estimates.
VI. Conclusion
Critics of the U.S. civil justice system have speculated that jury behavior is a weak link in the performance of the judicial system. However, although the limited empirical research comparing jury and judge decisions shows some differences, differences in trial outcomes are not dramatic. 31 But if cases in which jury trial was demanded are systematically more likely to settle than cases waiving jury trial, it is difficult to evaluate the performance of civil jury trials relative to bench trials based solely on trial verdicts.
This paper examined the decision to demand trial by jury, and the effect of jury demand on trial and settlement. Litigants demand jury trial in a manner consistent with economic principles, by comparing expected outcomes and costs by trial forum in similarly situated cases. Plaintiffs are more likely to demand jury trial when the plaintiff win rate is higher and when stakes as indicated by damages demanded are larger. Both plaintiffs and 31 All empirical evidence on differences between juries and judges is based on trial verdicts, without taking into account differential settlement probabilities by potential trial forum. Among cases receiving trial verdicts, Helland and Tabarrok (2000) control for selection of type of trial and find juries make higher damages awards in personal injury cases than do judges, although most of the disparity is explained by case mix. Hersch and Viscusi (2004) find juries and judges are generally similar in punitive damages awards levels for smaller awards, but that juries are more likely to make punitive damages awards, and make larger awards, controlling for case type and selection of type of trial. Furthermore, a disproportionate share of punitive damages awards in excess of $100 million are awarded by juries, lending support to the notion that the largest awards are the purview of juries. Other evidence suggests verdicts by judges and juries are similar, or that judges are more favorable to plaintiffs. Among cases tried to verdict, Clermont and Eisenberg (1992) find disparities in plaintiff win rates by trial forum primarily in product liability and medical malpractice cases, with plaintiffs more likely to win in a judge trial. They attribute disparities in plaintiff win rates by type of trial to persistent misperceptions about jury and judge behavior, with plaintiffs erroneously believing that juries are more pro-plaintiff than are judges. Moore (2000) finds generally minor jury/judge differences in plaintiff win rates and appellate affirmance rates in patent cases, but larger differences in the response to details of the case.
defendants are less likely to demand jury trial when the time costs of jury verdicts are greater than for bench verdicts. Greater observed uncertainty associated with jury decisions relative to bench decisions increases the probability that plaintiffs demand trial by jury. Intuitively, this effect arises because greater variability in jury awards gives plaintiffs a chance to get an unusually high outlier award.
Furthermore, demanding jury trial has important consequences on the probability of settlement. Cases in which a jury demand is made are more likely to settle, with the probability of settlement 5.5 percentage points lower than if jury demand is waived. As the trial rate is only 26.60 percent, this settlement difference corresponds to one-fifth of all trials.
The findings of this paper show no evidence of a jury system run amok. Jury and bench verdicts are not starkly different. Litigants base their decision to demand trial by jury on economic factors, with greater relative variability of jury awards increasing the expected gain from trial. But the second concern is whether the similarity between jury and bench verdicts arises from a selection process in which cases that would have a jury trial are more likely to settle than cases that would have a bench trial. If so, jury and bench verdicts will appear more similar than the underlying population of cases that are filed. This paper provides support for this latter concern. b. Variables are averages calculated by nature of suit and circuit using data on all judgments reported in AO data set 1979-88. Marginal effects are calculated for an infinitesimal change at sample means for continuous variables and for a discrete change from 0 to 1 for indicator variables. Number of observations is 664. ** (*) indicate coefficient is significantly different from zero at 1% (5%) level, two-sided tests.
b. Variables are averages calculated by nature of suit and circuit using data on all judgments reported in AO data set 1979-88.
